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ABSTRACT 

Statehood law lacks a unanimous understanding, but the concept of a state is very important 
because of all the rights and duties attached to a state. There is a need to determine whether 
Palestine is a state under international law. Not only because of the complexity of the law and the 
facts in the case of Palestine but also the immediate need to end the Israeli occupation. Thus, 
determining whether Palestine qualifies to be a state under international law help determine 
Palestine’s rights and duties.  
Palestine qualifies as a state under statehood theories. It satisfies the criteria for the declaratory 
theory because it has a permanent population that resides on its territory while also having a 
government that exercises some powers including international relations. Palestine does not fully 
meet the criteria, but because it is under belligerent occupation, the powers that Palestine can 
exercise are enough for a statehood status. As for the constitutive theory, Palestine has been 
recognized by two-thirds of the states, meeting the primary requirement for the constitutive theory. 
Recent international practice, however, shows that the classic criteria is not the only considerations 
for such a determination. New criteria have been considered when examining a statehood claim. 
The new criteria mitigate the level of fulfillment an entity needs to obtain a statehood status, such as 
a recognized right to self-determination for the populace. Because Palestine meets the new criteria, 
this would mitigate any lack of fulfillment of the classic criteria by Palestine.  
 
 
KEYWORDS: International Law, Statehood Law, Statehood Theories, Current International 
Practice, Palestine-Israel Conflict, State of Palestine 
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INTRODUCTION 

A state is a legal entity that is given a statehood status to which rights and duties are 
connected.1 Despite the importance of this legal status under international law, there is a lack of a 
unanimous understanding of what a state is. Entities occasionally appear claiming statehood, such as 
Palestine, and because this status is important not only for themselves but also for existing states, a 
judgment on whether they qualify for such a claim has to be made.  

The Palestinian-Israeli conflict is probably one of the most pressing conflicts in the Middle 
East. The factual and legal issues related to the conflict are very complex and controversial, 
especially regarding Palestine’s statehood. While there is a lack of a unanimous understanding of 
statehood theories and their application in practice, there is a need for a final determination on the 
question of Palestine’s statehood. Grave human rights violations have been claimed to be 
committed by means of the conflict. In fact, Amnesty International has called on Israel to end its 
apartheid system against Palestinians and on the International Criminal Court to investigate the 
crime of apartheid in its current investigations in the Occupied Territories.2 In addition, the United 
Nations Special Coordinator for the Middle East Peace Process has reported to the United Nations 
Security Council the immediate need for ending the Israeli occupation before facing “an 
irreversible, dangerous collapse and widespread instability.”3 Thus, determining Palestine’s 
statehood status would help define its legal obligations and entitlements.  

There are two common statehood theories that try to answer the question of what makes a 
state a “state”, the declaratory and constitutive theories. Recognition, under the declaratory theory, 
does not create a state but only acknowledges the fact of its existence that happens after its 
fulfillment of four criteria set in the Montevideo Convention. The constitutive theory, however, 
deals with recognition as the essence of statehood and what brings it to existence.  

This paper will show that Palestine sufficiently meets the statehood criteria under the 
declaratory theory. Palestine has a permanent population that lives on its territory as well as a 
government that exercises governmental powers, including international relations. Moreover, 
Palestine is recognized by two-thirds of the states, meeting the primary criterion for statehood under 
the constitutive theory. Recent international practice shows that, while the classic criteria remain 
valid in determining whether an entity meets the criteria needed for a functioning state, new criteria 
have been considered when examining a statehood claim. The new criteria mitigate the level of 
fulfillment an entity needs to obtain a statehood status, such as a recognized right to self-
determination for the populace. Because Palestine meets the new criteria, this would mitigate any 
lack of fulfillment of the classic criteria by Palestine. Thus, despite the complexity of the factual 
and legal issues, Palestine meets the criteria for statehood under both, the declaratory and 
constitutive theories. In addition, Palestine meets the new criteria for statehood, strengthening its 
statehood claim. 

This paper considers statehood theories and their application to Palestine while also 
observing the current international practice in this regard. Part I of it will examine the declaratory 
theory and how Palestine satisfies this theory. Part II will investigate the constitutive theory and 
how Palestine satisfies this theory as well. Part III will shed light on the current international 
practice regarding statehood claims.  
 
Brief History of the Palestinian Case 

 
1 François Finck, The State Between Fact and Law: The Role of Recognition and the Conditions Under Which It Is 
Granted in the Creation of New States, 36 Polish Y.B. Int'l L. 51 (2016) 
2 Amnesty Int’l, Israel’s Apartheid Against Palestinians: Cruel System of Domination and Crime Against Humanity, AI 
Index MDE 15/5141/2022 (Feb.1, 2022) 
3 U.N.SCOR, 8950th Mtg., U.N. Doc. S/PV.8950 (Jan.19, 2022) 
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Palestine was part of the Ottoman Empire before the British Mandate, imposed by the 
League of Nations, took place on its territories in 1922.4 During the Mandate period, a significant 
number of Jewish people immigrated to Palestine.5 In 1917, the British government made a public 
statement, the Balfour declaration, to support the establishment of a national home for the Jewish 
people in Palestine.6 After the 1948 war, Israel was created on 77% of the territories of Mandate 
Palestine after the British withdrew from it in 1947.7 The 1948 conflict, which established Israel, 
resulted in displacing about 750,000 Palestinians.8 Nonetheless, a country for Palestinians had not 
been established despite the U.N. Resolution 181 passed by the General Assembly in 1947, which 
called for the partition of Mandate Palestine into Arab and Jewish States.9 While Jordan annexed 
the West Bank after the 1948 war, the Gaza Strip was under the military rule of Egypt.10 The 1967 
war resulted in Israel occupying the rest of the lands: the West Bank, the Gaza Strip, and East 
Jerusalem.11  

In a conference held by the Arab League in 1964, the Palestinian Liberation Organization 
was established to represent Palestinians inside Palestine and in the Diaspora with the intention of 
building an Arab state.12 In 1970s, the U.N. General Assembly recognized the Palestinian 
Liberation Organization (PLO) to be the representative of Palestinians. 1974, the PLO was given 
the status of observer in the General Assembly of the United Nations.13 In the meantime, the U.N. 
recognized a right to self-determination for Palestinians in many resolutions passed by the General 
Assembly such as 181 and194, the Security Council in 242 and 338, and the Commission on 
Human Rights.14 Later in 1988, the Palestinian National Council15 declared Palestine as a state, and 
shortly after that, 88 states recognized Palestine as a state.16 The president of the PLO, Yasser 
Arafat, was invited by the U.N. General assembly to address it.17 Upon Arafat’s address, a 
resolution was adopted by the U.N. General Assembly to acknowledge the claim for statehood by 
the Palestinian National Council and decided to use “Palestine '' instead of “PLO” in the U.N. 
system.18 However, when a draft resolution, that clarified that “Palestine'' means “State of 
Palestine'' was made, the U.S. threatened that it would stop paying its dues to the U.N. if this 
resolution was adopted, and thus, the resolution was not put to a vote.19  

 In 1993, the Oslo Accords were signed between the PLO and Israel, aimed at mutual 
recognition.20 The Palestinian Authority (PA) was established based on the Oslo accords to be the 
governing body in the Occupied Palestinian Territories after the withdrawal of Israel.21 The PA was 

 
4 U.N., The Question of Palestine, https://www.un.org/unispal/history/ (Last visited Aug. 2, 2022) 
5 Id. 
6 Id. 
7  Id. 
8 Until June 2022, 5.8 million Palestinian refugees are eligible for the services of the United Nations Relief and Works 
Agency for Palestine Refugees (UNRWA) 
9 U.N., The Question of Palestine, https://www.un.org/unispal/history/ (Last visited Aug. 2, 2022) 
10 Hasan Ismaik, Unite Jordan and Palestine Again, FP, Oct. 15, 2021 
11 U.N., The Question of Palestine, https://www.un.org/unispal/history/ (Last visited Aug. 2, 2022) 
12  Id. 
13 Id. 
14 Id. 
15 The Palestinian National Council (PNC) was established in Gaza in 1948 to be the first Palestinian legislative 
authority. The PNC represents Palestinians inside Palestine and in the Diaspora and sets the policies and plans for the 
PLO as it is considered the supreme legislative representative body. Palestine National Council, 
https://www.palestinepnc.org/en/ (last visited Oct. 27, 2022) 
16 John Quigley, The Israel-PLO Interim Agreements: Are They Treaties? 30 Cornell Int'l L.J. 717 (1997) 
17 Id. 
18 Id. 
19 Id. 
20 Id. 
21 ADL, Palestinian Authority (May 3, 2022), https://www.adl.org/resources/glossary-term/palestinian-authority 
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intended to be a five-year interim governing body until the issues pending a final solution22, 
Palestinian state, separation walls, Jerusalem, Israeli settlements, borders, Palestinian refugees, 
security, and water were settled.23 In addition, these Accords divided the West Bank into three 
areas; A, B, and C.24 In area A, the PLO was responsible for civil affairs and maintaining order.25 In 
area B, the PLO was responsible for civil matters while Israel was responsible for security and 
order. Area C, however, are under the control of Israel. Nevertheless, the peace process collapsed in 
2000 with the outbreak of the second Palestinian Intifada, resulting in the PA continuing to govern 
the Occupied Territories.26 Negotiation attempts were held again to find a final settlement to the 
five issues in 2000-2001, 2007-2008, and 2013-2014, but they were inconclusive.27 

In 2006, Hamas won the second legislative elections, resulting in Fatah refusing to 
participate in the government because of the difference in political programs. Clashes started 
between Fatah and Hamas in 2007, by which Hamas took over Gaza and established a de facto 
government while Fatah controlled the West Bank.28 As a result, the PA is no longer governing the 
Gaza Strip. Since 2007 and until today, there are two governments in Palestine: a recognized 
Palestinian government in the West Bank and a de facto government in the Gaza Strip.  

Despite the importance of the concept “state” in international law, there is no clear or 
unanimous definition for the concept.29 States, however, apply one of three common theories under 
international law to determine whether an entity is a state or not. First is the declaratory theory, 
which relies on the satisfaction of four elements set in the Montevideo Convention30. Recognition is 
not an element under this theory. Second is the constitutive theory, which relies on the recognition 
of other states after meeting the classic criteria in Montevideo. 
 
I.A. The Declaratory Theory 

This theory relies on the satisfaction of four elements set up in the Montevideo Convention, 
the Convention on the Rights and Duties of States. This Convention was adopted in 1933 by the 
Seventh International Conference of American States and is ratified by 17 states in the Americas.31 
Despite the limited number of the parties to the Convention, Montevideo is the only agreement that 
gives criteria for statehood, resulting in  establishing a source for a statehood claim.32 The criteria 
were already common and practiced in western political and legal cultures, making it favored 

 
22 Those five issues are the most important issues for both parties and are left to be finally determined through 
negotiations between the parties. However, the international community has given guidelines for such negotiations. For 
example, settlements are illegal, borders of both states are based on pre-1967, Palestinian refugees have the right to 
return to their homeland… etc. The Questions of Palestine, Key Issues at Stake, https://www.un.org/unispal/permanent-
status-issues/ (Last visited Oct. 27, 2022) 
23 ADL, Palestinian Authority (May 3, 2022), https://www.adl.org/resources/glossary-term/palestinian-authority 
24 See appendix A 
25 Michele Pitta, Statehood and Recognition: The Case of Palestine (2018), 
https://www.semanticscholar.org/paper/Statehood-and-Recognition%3A-the-Case-of-Palestine-
Pitta/3a5087a512dd8d59e190d4efe26f074754dbca97 
26 Id. 
27 U.N., The Questions of Palestine, available at: https://www.un.org/unispal/permanent-status-issues/ 
28 Michele Pitta, Statehood and Recognition: The Case of Palestine (2018), 
https://www.semanticscholar.org/paper/Statehood-and-Recognition%3A-the-Case-of-Palestine-
Pitta/3a5087a512dd8d59e190d4efe26f074754dbca97 
29 Michele Pitta, Statehood and Recognition: The Case of Palestine (2018), 
https://www.semanticscholar.org/paper/Statehood-and-Recognition%3A-the-Case-of-Palestine-
Pitta/3a5087a512dd8d59e190d4efe26f074754dbca97 
30 Montevideo Convention on the Rights and Duties of States, 1933, 165 I.N.T.S. 19. The treaty was ratified by 19 Latin 
American states and the U.S.  
31 Id. 
32 Samantha Beson, International Courts and the Jurisprudence of Statehood, 10 Transactional Legal Theory, no. 1, 
2019, at 30 
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there.33 In fact, many western jurists argue that the criteria in Montevideo constitute to customary 
international law, relying on two decisions made by the International Court of Justice (ICJ) in 
196934 and 197535.36 Nonetheless, the Montevideo criteria have rarely been considered as 
customary international law by the ICJ even in Latin-America.37 The ICJ expressly states in the 
case of Colombia v Peru that the fact that there is a limited number of states that ratified 
Montevideo weakens the argument of the customary nature of the Montevideo criteria.38  

The requirements for statehood under the convention are a permanent population, a defined 
territory, government, and the capacity to enter into relations with other states. Recognition of a 
new state by other existing states, under this theory, does not create its statehood but only 
acknowledges the fact of its existence.39  

Advocates for this theory believe that recognition is a political act and can be used against 
new states for political interests. Thus, by making recognition declaratory and not constitutive, this 
theory protects new states from decisions that are based on political interests while affecting their 
rights and duties, making this theory dominant.40 

The first element, a permanent population, requires a state to have a “permanent” or settled 
population rather than transitory.41 The convention does not lay out a number for the population that 
is required for the satisfaction of the first element. For example, the Republic of Nauru became a 
U.N. member state in 199942 with a population of approximately 10,450.43  

The second element, a defined territory, requires a state to have its own territory where its 
permanent population resides. This, however, does not mean that the state has to have its boundaries 
settled.44 Having a dispute with a neighboring state over boundaries does not affect a statehood 
claim nor the size of the territory matter.45 The land area of the Republic of Nauru is twenty square 
kilometers.46 

Having a government is the third requirement for statehood. Although the Convention does 
not reference the form of the government or a measurement for its effectiveness, a state must be 
able to exercise powers over the population and the territory.47  This element, however, cannot 

 
33 Id. 
34 Western Sahara, Advisory Opinion, 1974 I.C.J.(Dec.13) 
35 North Sea Continental Shelf Case (Germany v. Denmark),1969 I.C.J. (Apr. 26) 
36 Errol Mendes, Statehood and Palestine for the Purpose of Article 12(3) of the ICC Statute, https://www.icc-
cpi.int/sites/default/files/NR/rdonlyres/D3C77FA6-9DEE-45B1-ACC0-
B41706BB41E5/281876/OTPErrolMendesNewSTATEHOODANDPALESTINEFORTHEPURPOS.pdf 
37 Samantha Beson, International Courts and the Jurisprudence of Statehood, 10 Transactional Legal Theory, no. 1, 
2019, at 30 
38 Asylum Case (Colombia v. Peru), 1950 I.C.J. (Nov. 20) 
39 Michele Pitta, Statehood and Recognition: The Case of Palestine (2018), 
https://www.semanticscholar.org/paper/Statehood-and-Recognition%3A-the-Case-of-Palestine-
Pitta/3a5087a512dd8d59e190d4efe26f074754dbca97 
40 Id. 
41 Errol Mendes, Statehood and Palestine for the Purpose of Article 12(3) of the ICC Statute, https://www.icc-
cpi.int/sites/default/files/NR/rdonlyres/D3C77FA6-9DEE-45B1-ACC0-
B41706BB41E5/281876/OTPErrolMendesNewSTATEHOODANDPALESTINEFORTHEPURPOS.pdf 
42 U.N., Permanent of the Republic of Nauru to the United Nations, https://www.un.int/nauru/ 
43 The World Bank. Available at: 
https://data.worldbank.org/indicator/SP.POP.TOTL?end=1999&locations=NR&start=1997 
44 Barrie Strain, Palestinian statehood: A Political Pipedream but a Legal Reality, Cov. L.J. 2002, 7(1), 1-11 
45 Errol Mendes, Statehood and Palestine for the Purpose of Article 12(3) of the ICC Statute, https://www.icc-
cpi.int/sites/default/files/NR/rdonlyres/D3C77FA6-9DEE-45B1-ACC0-
B41706BB41E5/281876/OTPErrolMendesNewSTATEHOODANDPALESTINEFORTHEPURPOS.pdf 
46 The World Bank, available at: See https://data.worldbank.org/indicator/AG.LND.TOTL.K2?locations=NR 
47 Errol Mendes, Statehood and Palestine for the Purpose of Article 12(3) of the ICC Statute, https://www.icc-
cpi.int/sites/default/files/NR/rdonlyres/D3C77FA6-9DEE-45B1-ACC0-
B41706BB41E5/281876/OTPErrolMendesNewSTATEHOODANDPALESTINEFORTHEPURPOS.pdf 
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mechanically be applied to states under belligerent occupation.48 An occupied state normally has 
limitations on its powers since occupation makes the state lack the capacity to function 
independently.49 For example, the military occupation of Kuwait by Iraq did not affect Kuwait’s 
statehood.  

The last requirement for statehood is the ability to conduct international relations with other 
states. This ability means that an entity is capable of entering into relations with other existing states 
on the international level.50 Even though de facto authorities (not states) can conduct some sort of 
relations with neighboring states on limited matters, fulfillment of this criterion requires a legal 
capacity on the international level.51 This capacity is earned through recognition by other states as 
recognition creates mutual relations between the recognizing and recognized states.52  This indicates 
the degree of independence a state enjoys through entering into international relations with other 
states. For a statehood claim, no state should be subject to another state, and thus sovereign states 
are able to conduct international relations with other states on equal basis.53 The ability to engage in 
international relations does not mean that the state has to conduct international relations but is only 
able to.54 However, delegating the power to a supranational entity like in the European communities 
or to another state like in protectorates does not stop a statehood status of a country if it was done 
voluntarily.55 Similarly, delegating foreign affairs to another state does not affect a statehood 
claim.56 For example, Liechtenstein delegated Switzerland the power to administer its foreign 
affairs. Liechtenstein, nevertheless, was admitted to the Rome Statute as a member state, which is 
an entitlement for only states.57  

Opponents of the declaratory theory argue that this theory is not viable because of the 
absence of a mechanism under international law that would have the authority to determine whether 
an entity meets the requirements set in the Convention.58 Besides leaving an unanswered question, 
the rights and duties of states means almost nothing without the recognition of other states.59 In 
addition, the declaratory theory does not care for the way a country was established even if its 
establishment was based on serious violations of international law.60 States respond to this by not 
recognizing such a state, but since recognition is considered a political act, this response becomes 
senseless.61 

 
I.B. Palestine Satisfies the Declaratory Theory  

Under the declaratory theory, Palestine must meet the criteria of statehood set in the 
Montevideo Convention, which are a permanent population, a defined territory, government, and 
the ability to conduct international relations.   

1. A Defined Territory  

 
48 Id. 
49 Id. 
50 François Finck, The State Between Fact and Law: The Role of Recognition and the Conditions Under Which It Is 
Granted in the Creation of New States, 36 Polish Y.B. Int'l L. 51 (2016) 
51 Id. 
52 Id. 
53 Barrie Strain, Palestinian statehood: A Political Pipedream but a Legal Reality, Cov. L.J. 2002, 7(1), 1-11 
54 Restatement (Third) of Foreign Relations Law § 201 (1987) 
55 Id. 
56 Id. 
57 J. D. van der Vyver, Statehood in International Law, 5 Emory Int'l L. Rev. 9 (1991) 
58  Id.  
59  Id.  
60 Michele Pitta, Statehood and Recognition: The Case of Palestine (2018), 
https://www.semanticscholar.org/paper/Statehood-and-Recognition%3A-the-Case-of-Palestine-
Pitta/3a5087a512dd8d59e190d4efe26f074754dbca97 
61 Id.  
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Palestine meets the criterion of a “defined territory”. Upon the Israeli occupation of the 
Palestinian territory, the U.N. Security Council adopted 242 Resolution, which called on Israel to 
withdraw from the territories occupied in 1967.62 Later in 2016, the U.N. Security Council 2334 
Resolution was passed, by 14-0 votes, to address the Israeli settlements in the West Bank, declaring 
them “flagrant violation” of international law.63 In addition, the Palestinian Declaration of 
Independence in 1988 declared the establishment of the State of Palestine on the occupied 
territories, the west Bank including East Jerusalem and the Gaza Strip.64 When the Oslo Accords 
were signed, Israel agreed on the PA governing the West Bank and the Gaza Strip. Negotiations 
between the parties were based on, inter alia, the U.N. 242 Resolution, which recognized the 
Palestinian territory.65 Binding U.N. Security Council Resolutions, Palestine, and Israel have agreed 
on the pre-1967 borders to be the territory for Palestinians.  

Even though the issue of borders is one of the issues awaiting a final solution, states do not 
have to have defined frontiers to meet the criterion of a defined territory.66 Thus, Palestine has its 
own territories which include the West Bank, Gaza Strip and East Jerusalem. The expansion of the 
Israeli settlements in the West Bank does not change Palestine’s ownership of the West Bank.  

 
2. A Permanent Population  

Palestine meets the criterion of a permanent population. There are some 14.3 million 
Palestinians living in Palestine and the Diaspora.67 The Palestinian identity is shared between 
Palestinians whether they live in or out of the country through sharing the same culture, history, and 
nationality.68 The 1948 war resulted in displacing millions of Palestinians, who fled to neighboring 
countries such as Jordan, Syria, and Lebanon69, but there are 5.3 million Palestinians living in 
Palestine.70 In fact, the international community has never questioned whether or not there is a 
permanent population of Palestine.71  

 
3. Effective Government  

The third requirement for statehood is the government, which has to be effective and 
controlling over its territories.72 The Declaration of Principles on Interim Self-Government 
Arrangements (the DOP) was signed between the PLO and Israel to transfer some of the powers 
exercised by Israel to the PA to the interim governing body in the West Bank and Gaza Strip.73 The 
powers that were not transferred to the Palestinian Authority, such as controlling borders, are to be 
exercised by Israel. Thus, some powers are exercised in the Palestinian territories by the PA and the 

 
62 S.C. Res. 242, U.N. Doc. S/RES/242 (Nov. 22, 1967) 
63 S.C. Res. 2334, U.N. Doc. S/RES/2334 (Dec.23, 2016) 
64 Palestinian Declaration of Independence, available at: https://justvision.org/glossary/palestinian-declaration-
independence#:~:text=On%20November%2015%2C%201988%2C%20the,Bank%20and%20the%20Gaza%20Strip. 
65 Ardi Imseis, On membership of the United Nations and the State of Palestine: A Critical Account, L.J.I.L. 2021, 
34(4), 855-878 
66 Id. 
67 Palestine News & Info Agency, PCBS: Some 14.3 million Palestinians in the world in mid-2022 (July 7, 2022) 
https://english.wafa.ps/Pages/Details/129983 
68 Suzanne Panganiban, Palestinian Statehood: A Study of Statehood through the Lens of the Montevideo Convention 
(2016), https://vtechworks.lib.vt.edu/handle/10919/64512 
69 Id. 
70 World Population Review, Palestine Population 2022(Live), https://worldpopulationreview.com/countries/palestine-
population (Last visited Aug. 5, 2022) 
71 Michele Pitta, Statehood and Recognition: The Case of Palestine (2018), 
https://www.semanticscholar.org/paper/Statehood-and-Recognition%3A-the-Case-of-Palestine-
Pitta/3a5087a512dd8d59e190d4efe26f074754dbca97 
72 Ardi Imseis, On membership of the United Nations and the State of Palestine: A Critical Account, L.J.I.L. 2021, 
34(4), 855-878 
73 U.N. Docs. A/48/486-S/26560 (Oct. 11, 1993)  
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rest of the powers are exercised by Israel. However, in cases of belligerent occupation, this criterion 
cannot mechanically be strictly applied. Occupation makes the occupied state lack the capacity to 
function independently.74 The DOP makes the Palestinian government restricted in what powers it 
can exercise. However, it does prove that the Palestinian government has the competence to 
exercise many governmental powers such as finance, foreign affairs, health, judiciary, etc. Having 
an effective government does not necessarily mean that the government has to have all 
competences.75 Israel has been identified as an occupying power by the U.N. and the ICJ.76 Thus, 
the powers that the Palestinian government can exercise should be seen in the context of belligerent 
occupation.  

In addition, Palestine enjoys a parliamentary democracy that relies on separation of powers; 
executive branch, legislative branch, and judicial branch.77 The president is the head of the 
executive branch and appoints the prime minister, who then chooses ministers. Palestinians can 
directly elect the president every four years, according to Palestine’s Basic Law. While the 
president is the chief and has the authority to appoint ambassadors, and conduct diplomatic 
relations, the prime minister is responsible for daily governmental actions. The legislative branch, 
however, consists of 132 representatives and is responsible for passing laws and revising existing 
laws.78 The judiciary branch consists of courts that are actively working on cases throughout the 
Palestinian territories. A survey found that while the average time from filing a lawsuit until 
payment is 700 days in Palestine, it is 890 in Israel and 872 in Syria.79 Therefore, the Palestinian 
government applies the theory of separation of powers, which is strongly affirmed by states like the 
United States of America.  

In 2011, the PLO launched a statehood strategy that aimed to build institutions for the PA 
equivalent to institutions of the “State of Palestine”.80  These institutions have to provide citizens, 
including marginalized people, with at least services, security and care. This plan aimed to create a 
de facto independent State of Palestine.81 In 2011, a U.N. report stated that the institution-building 
process brought benefits to the Palestinian Authority, and that the Palestinian institutions are 
sufficient for a functioning state.82 In addition, state practice with regard to the Montevideo 
Convention shows that, in some cases, the application of the classic criteria must be applied 
broadly.83 For example, while the former Belgian Congo was in an anarchy status after its 
independence, its application of the U.N. was unanimously approved in 1960, and no one 
questioned whether it was a state.84 Thus, Palestine has a government that is effective enough to 

 
74 Errol Mendes, Statehood and Palestine for the Purpose of Article 12(3) of the ICC Statute, https://www.icc-
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jp.com/eg/pdf/inv/02/The_Palestinian_Judicial_System.pdf 
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meet the criterion needed for a statehood claim.  
 

4. The Capacity to Enter Into International Relations With Other States  
 The ability to engage in foreign relations is the last requirement for statehood. Although the 
power to conduct foreign relations was not transferred to the PA in the DOP, the PA, in practice, 
conducts international relations with states and international organizations.85 The PLO and PA, 
under the Oslo Accords, were two distinct entities.86 In practice, there is no strict distinction 
between the PLO and PA and are sometimes reached interchangeably87, and thus, both engage in 
foreign relations. In addition, the Israeli occupation over the Palestinian territory does not make 
Palestine unable to engage in foreign relations. When Ukraine and Belarus were part of the Soviet 
Union, the Soviet Union was responsible for foreign trade and external defense, and neither of them 
was allowed to ratify international treaties.88 However, their applications for U.N. membership, for 
which a statehood status has to be approved, were admitted.89  

The fact that Palestine has embassies, missions, and general delegation around the world is a 
proof of Palestine’s ability to conduct foreign relations.90 In addition, Palestine is a member state in 
many international organizations such as the Arab League, Permanent Court of Arbitration, and 
U.N organizations like United Nations Economic and Social Commission for Western Asia.91 
Additionally, Palestine has signed many multilateral treaties in different fields like human rights, 
international humanitarian law, penal matters, environment, and the law of the sea.92  
 One of the international treaties that Palestine acceded to is the Rome Statute, the treaty 
establishing the International Criminal Court. After becoming a member state in 2015, Palestine 
alleged that international crimes have been committed on its territories and made a declaration 
under article 12(3) of the Rome Statute, accepting the jurisdiction of the court over its territories 
since 2002 as a non-member state.93 The question on whether Palestine is a state was raised because 
of those allegations. 

 The prosecutor started a preliminary examination to determine whether an investigation 
could be opened pursuant to the statute after examining issues of admissibility, jurisdiction, and the 
interest of justice in making such a decision.94 In 2019, the prosecutor declared that the criteria in 
the Rome Statute for opening an investigation has been met. The prosecutor, nevertheless, made a 
request to the Pre-Trial Chamber I to rule on whether the court has a territorial jurisdiction due to 
the complexity of the factual and legal issues.95  In 2021, the Pre-Trial Chamber I ruled on the issue 
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of jurisdiction, stating that the court has jurisdiction over the territories occupied by Israel since 
1967, the West Bank including East Jerusalem and the Gaza Strip, because Palestine acceded the 
Rome statute correctly in 2015.96  

The International Court of Justice (ICJ), which submitted amicus curiae advising the ICC to 
exercise its jurisdiction, welcomed the ICC’s decision.97 The ICJ argued in its amicus curiae the 
following: 

1.  Palestine acceded to the Rome Statute and is a member state. Thus, the ICC should 
exercise its jurisdiction over the Palestinian territory the same way it would with any 
other member state.98  

2. The Palestinian territory consists of the West Bank including East Jerusalem and the 
Gaza Strip.99  

3. Palestine is a state since it satisfies the criteria for statehood under international law. 
The occupation of its territory doesn’t change its legal status as a state under 
international law.100  

 
The ICC’s decision confirmed that Palestine is a state member to the Rome Statute and that 

the court has jurisdiction over the Palestinian territory, the West Bank, and the Gaza Strip.101 
However, the ICC did not rule on the third argument that the ICJ made. The ICC, in fact, is not 
competent to rule on whether an entity meets the statehood criteria.102 

International courts such as the ICC and the ICJ have dealt with Palestine as a state. Even if 
the ICC is not competent to decide on whether an entity meets the criteria for statehood, the Rome 
Statute requires that a crime occurs on the territory of a “state” for the court to have jurisdiction.  

As a matter of fact, international courts have contributed to state creation through their 
dispute-settlement decisions and advisory opinions.103 International courts look into state practice 
and identify what constitutes customary international law or general principles.104 In addition, they 
develop statehood law by interpreting and applying general rules of international law such as 
international responsibility.105 Thus, the amicus brief of the ICJ and the ICC Chamber’s decision, 
while not binding or conclusive, can influence future discussions on Palestine’s statehood in other 
international bodies.106 

Nonetheless, the U.S. is one of the objector states for Palestine’s statehood. The U.S. argues 
that Palestine does not meet the classic criteria for statehood. U.S. courts have ruled in many cases 
that “PLO and PA are not entitled to sovereign immunity because there does not exist a state of 
Palestine which meets the legal criteria for statehood applicable to the Court's adjudication of the 
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issue.”107 In Knox, the court ruled that the Oslo Accords did not establish a State of Palestine but 
rather “aimed towards eventual statehood for Palestine”. The court added that neither the PLO nor 
PA satisfies the requirements of effective government nor the capacity to engage in foreign 
relations, and thus, neither one can meet the four requirements of statehood.108 The following 
reasons were given: 

1. Neither the PLO nor PA satisfies the requirement of “control over territories and 
population”.109 To meet such a requirement, an entity needs to be able to act 
independently of foreign governments. In the case of Palestine: 

a. The PA can only exercise the powers that are transferred to it in the interim 
agreement, which does not include control over airspace, external security, 
borders, or Israeli settlements.110 

b. The PA does not have jurisdiction over Israelis even when they are in the 
Palestinian territory.111 

c. It is well-established that illegal occupation does not terminate statehood. 
However, this principle relies on the existence of the state before the illegal 
occupation. Palestine was not a state before it was occupied.112 

 
2. Neither the PLO nor PA satisfies the requirement of “the capacity of the government 

to conduct foreign relations”.113 To meet the requirement, an entity needs to be 
politically, financially, and technically able to conduct international relations.114 In 
the case of Palestine: 

a. The interim agreement prevents the PA from engaging in international 
relations, including establishing embassies or consulates.115 

b. The agreement allows the PLO to engage in foreign relations and ratify 
international agreements on specific matters like economic development plans, 
cultural, scientific, and educational agreements for the benefit of the PA. 
However, those acts can’t be considered foreign relations.116 

c. Neither the PLO nor PA could implement any international obligation on 
matters that are under the control of Israel such as borders and external 
threats.117  

 
However, the stand of the U.S. seems to be based on political reasons rather than legal. 

Palestine is under military occupation, and thus, the ability to function independently is 
theoretically and practically impossible. In addition, while the Oslo Accords imposed limitations on 
the PA, some of its important provisions, regarding Jerusalem and settlements, might be void as no 
agreement concluded between parties can deprive people of their protected rights.118 For example, 
the U.N. Security Council 2334 Resolution stated that the Israeli settlements on the Palestinian 
territories are “flagrant violation” of international law and that any changes on the territory, based 
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on the pre-1967 borders, will not be recognized.119 The powers that Israel exercises in regard to 
settlements are illegal, and thus, no limitations can legally be imposed on Palestine in regard to 
settlements. In addition, U.S. courts seem to ignore the upgrade that Palestine obtained in the U.N. 
and its impact on Palestine acceding international treaties and joining international organizations, 
which proves Palestine’s capability of conducting international relations. 

 Applying a strict and narrow interpretation of the classic criteria to the case of Palestine 
seem to contradict with the current international practice by states,120 including the United States. 
Nonetheless, the Institut de Droit International’s 1936 Resolution states that “the existence of a 
new State with all the juridical effects is not affected by the refusal of recognition by one or more 
States.’’121 The U.S. refusal to recognize Palestine because of its failure to meet the classic criteria, 
as seen by the U.S., should not affect Palestine’s statehood claim. 

 
II.A. The Constitutive Theory 

Under this theory, recognizing an entity as a state by other existing states constitutes its 
statehood, and therefore, recognition brings states to existence.122 This theory relies on the 
declaratory theory by acknowledging that a state has to meet the classic criteria and be recognized 
by other states.123 Thus, new states cannot come to existence without recognition of other existing 
states even if they meet the classic criteria. Recognition, under this theory, the essence of statehood 
and what makes it subject of international law.124   

The constitutive theory addresses the question of whether an entity is a state or not in a more 
nuanced approach.125 Proponents of this theory believe that the absence of a mechanism that 
determines whether an entity is a state requires making recognition constitutive.126 Having a state 
that is not recognized by any country does not have any legal consequences on the international 
plane, and therefore, is meaningless. It is especially helpful when an entity is under occupation and 
examining the classic criteria becomes very difficult.127 Since the base of international law is 
consent, recognizing a state is an act by existing states that is used to give its consent to the birth of 
a new state.128 In addition, recognition fills the gap between the rules under international law and 
the application of those rules.129 Because there is no international entity that would answer the 
question on statehood, each state applies the rules under international law and answers the question 
by choosing to recognize or not recognize an entity as a state.130 Moreover, recognizing a new state 
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helps its formation.131 When existing states treat the new state as a “state”, they give the new state 
powers to be exercised by it, helping it meet the third requirement of statehood in Montevideo.132 
For example, when states recognize the passport of a new state, they help the new state exercise a 
power that it did not previously have.133  

On the other hand, admission of new states to international organizations, like the U.N., has 
been seen as a step leading to the acquisition of a statehood status or evidence for its legal 
existence. Scholars, like Dugard, have argued that a U.N. membership is an act of collective 
recognition, in which all U.N. member states recognize the existence of each other as legal persons 
regardless of whether they recognize each other politically.134 Dugard adds that statehood is 
conditional upon collective recognition, and that states have delegated the power of recognition of a 
new state to the United Nations.135 Nonetheless, Kato strongly opposed these arguments, explaining 
that recognition is a highly political act, and “the U.N. lacks the political ideology to provide the 
guidelines for recognition.”136 Others have perceived U.N. recognition differently. Arguments like 
U.N. membership “provide adequate evidence of general recognition”, “is a strong evidence of 
statehood”, and “is prima facie evidence of statehood” have been made.137 

Regardless of this debate, U.N. membership does help a new state fulfill the fourth criterion 
in Montevideo since the new state will be able to conduct international relations with the states that 
recognized it.  

The constitutive theory has been criticized for not specifying the number of states that an 
entity needs to be recognized by to claim its statehood, nor does it identify the base on which states 
rely to make their decision.138 Do existing states have to evaluate the facts before making their 
decision? Would other considerations like geopolitical factors or norms be enough for making such 
a decision?139 Is the recognition of a new state by powerful states the same as recognition by 
developing states? The constitutive theory does not answer these questions, but it does assert that an 
unrecognized entity cannot be a state. The question becomes what are the rights and duties for those 
entities? Can they invade other states or be invaded since they are not states?140 What happens if 
this entity practices statehood on its citizens without regard to its status as a “non-recognized state”? 
All of this makes recognition highly dependent on the discretion of other states rather than 
evaluation of the factual situation in a legal-based process.141 

 
II.B. Palestine Satisfies the Constitutive Theory 

 Under the constitutive theory, recognition of Palestine by other exciting states constitutes 
Palestine’s statehood. This theory recognizes the classic criteria but relies on recognition to be the 
essence of statehood. Palestine has been recognized by 139 states142, the majority of the states. 
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Some states recognized Palestine as a state upon the Declaration of Independence in 1988, while 
others recognized it recently through bilateral and multilateral diplomatic efforts.143 

Palestine has also been recognized by the U.N. as an observer non-member state.144 On 
November 29, 2012, 138 states voted in favor of upgrading Palestine’s status at the U.N with nine 
states voting against and forty-one abstaining.145 This resolution, A/67/L.28, upgraded the status of 
Palestine without prejudice to the rights and privileges of the PLO which were acquired through 
U.N. resolutions.146 

The criteria for U.N. membership are stated in the U.N. Charter. The U.N. Charter in article 
four welcomes all states to become members to the United Nations if they meet four conditions; be 
a state, be peace-loving, accept the obligations in the U.N. charter and the judgments of the 
organization, and be able or willing to execute those obligations. 

The process in which a state becomes a U.N. member state starts by obtaining a 
recommendation from the U.N. Security Council. The U.N. Security Council makes a 
recommendation by having affirmative nine votes without any veto by one of the permanent five 
state members. After obtaining a recommendation, a resolution passed by the U.N. General 
Assembly is needed. The U.N. General Assembly passes a resolution by having a two-thirds 
majority of the members present and voting. 

Palestine submitted an application for U.N. membership in September 2011, relying on the 
U.N. General Assembly 181 Resolution and the Declaration of Independence of Palestine in 
1988.147  In addition, the application recalled the recognized right of self-determination for 
Palestinians, the bilateral recognition of Palestine by the vast majority of the international 
community based on the pre-1967 borders, and the commitment of Palestine to negotiate with Israel 
on the final status issues to reach a just and final resolution of the conflict.148 However, the U.N. 
Security Council was unable to make such a recommendation as the report of the committee stated 
that some members chose to apply a strict and narrow application of the Montevideo Convention.149 
According to the verbatim record of the Security Council debate of 24 October 2011, a U.S. veto 
was certain while six other members such as Russia, China and India were willing to positively 
vote. Three states, Bosnia and Herzegovina, Gabon, and Nigeria indicated that they might take the 
United States’ lead or were uncertain about how they would vote. While a flexible and broad 
interpretation of the criteria in the Montevideo Convention has been normally applied in the U.N. 
practice, a narrow and strict approach was used in Palestine’s application.150 

 A vote for full membership was impossible due to the certain U.S. veto for such a 
resolution.151 Therefore, some member states, especially France, pushed towards an intermediate 
solution by upgrading Palestine’s status at the U.N. from an observer organization to an observer 
non-member state after voting for such a resolution in the U.N. Security Council.152  

The upgrade enabled Palestine to participate in making international law by signing and 
ratifying treaties that are open to all states and members of specialized agencies.153 Moreover, the 
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U.N. confirmed that Palestine can participate, on equal basis as other existing states, in the 
conferences that all states or members of specialized agencies are invited to. However, Palestine 
doesn’t have a full membership of the U.N., and thus, doesn’t have the same rights and duties 
members have. For example, Palestine can only engage in matters related to Palestine and the 
Middle East in the U.N. General Assembly. Palestine, generally, cannot vote within the U.N., 
including in elections, nor it can be a candidate for any elections or appointments at the U.N.154 

This U.N. Resolution, however, does not conclude the debate on whether Palestine is a state 
for two reasons. First, it was passed by the General Assembly and not the Security Council, making 
it symbolic rather than binding.155 Second, a U.N. membership and a statehood status are two 
different things. States can legally exist without being U.N. members. Switzerland, for example, is a 
state that did not become a U.N. member until 2002.156 Thus, a statehood status is not dependent on 
U.N. membership. 

 Nonetheless, this upgrade brings benefits to Palestine. The upgrade enables Palestine to 
obtain memberships in international organizations, gain recognition from more states, ratify 
multilateral treaties, and ratify bilateral treaties with states that recognize Palestine’s statehood. All 
of which help Palestine to better fulfill the classic criteria in Montevideo and the main criterion in 
the constitutive theory by gaining more recognition.  
 
III. RECENT INTERNATIONAL PRACTICE  

The two statehood theories rely on the classic criteria in Montevideo and then deal with 
recognition to be either declaratory or constitutive. Nevertheless, the classic criteria fail to explain 
the current international practice regarding state creation.157 International practice shows that new 
criteria have been added to the classic criteria in contemporary international law.158 While the 
classic criteria remain valid in examining whether an entity has the elements needed to function as a 
state, fully meeting the classic criteria is no longer the only consideration.159  

 Many states have investigated the legality and legitimacy of a new state before they 
recognize it.160 The way the new entity obtains the classic criteria must be pursuant to the principles 
of international law. For example, the island of Cyprus, which was a British colony, received its 
independence in 1960.161 Turkey used illegal force to control Cyprus and established the Republic 
of Northern Cyprus, which has only been recognized by Turkey.162 Other states refuse to recognize 
it because it was established by violating international law.163 However, the illegality of state 
creation does not necessarily mean the failure of its creation.164 Similarly, the entitlement to state 
creation does not create a state by itself.165  
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Besides legality and legitimacy, when an entity claims statehood, existing states look into 
other considerations like a recognized right to self-determination of the populace of the entity, 
human rights violations committed on the entity’s territory against the populace, an institution-
building plan to create an effective government, the involvement of the international community in 
what is happening in that entity, and the commitment of the entity to pacific solutions constitute 
new criteria that can compensate for the deficiency of fulfillment of the classic criteria.166  
 Self-determination, as an example of the new criteria, is one of the legal principles that has a 
great impact on the willingness of existing states to recognize a new state.167 A right to self-
determination, fundamentally means the right of a people to be free from a colonizing power.168 
This right constitutes what is interpreted as “external” right to self-determination, the right to state-
creation. Once these people have a state, their “internal” right to self-determination means their 
right to choose their own political system and freely seek their social, economic, and cultural 
developments.169 In addition, some scholars have argued for the existence of a right to remedial 
secession, which is the right of minorities or distinct groups to separate themselves from a state and 
govern themselves when certain criteria are met.170 Remedial succession consists of 3 criteria: a 
minority of people living within a territory of a state, the state exposes the minority to grave human 
rights violations, and the impossibility of any other peaceful settlement.171 While a right to remedial 
secession has not been recognized yet, the right of all peoples to be independent form colonial 
powers has been recognized since 1960s.172  

The principle of self-determination impacts statehood law by mitigating the degree of 
fulfillment of the classic criteria required for a statehood claim. Although it’s arguable how 
effective a government needs to be to satisfy the classic criteria, a lower level of effectiveness can 
be satisfied when a right to self-determination of the populace is recognized.173  
 These new considerations have helped some entities obtain recognition as new independent 
states despite the lack of fulfillment of the classic criteria. In 1991, the European Community 
established guidelines on the recognition of new states that came out of the dissolution of the Soviet 
Union and Yugoslavia.174 The new states must demonstrate, inter alia, their acceptance of the U.N. 
Charter, especially regarding the rule of law and protection of human rights. For example, in the 
case of Bosnia and Herzegovina, the European Community did not rely on the classic criteria in 
determining whether to recognize Bosnia as a state.175 Despite the lack of fulfillment of the 
“effective government’ criterion, Bosnia was recognized as a state due to Bosnia’s satisfaction of 
the new considerations.176   

In the case of Kosovo, the new considerations were investigated when examining Kosovo’s 
statehood claim.   
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1. Historical Background  
While Serbs believe that Kosovo is the birthplace of their state, 90% of its population is 

Albanians.177 Kosovo was an autonomous province within Serbia until Serbia, in 1974, eliminated 
this autonomy.178 Thus, Kosovars in the 90s were seeking either retrieving Serbia’s autonomy or 
independence.179 The dissolved Provincial Assembly declared Kosovo independent in 1991, which 
led Serbia to start police and military actions in Kosovo to restore Kosovo as a part of Serbia.180 
Severe human rights violations, specifically ethnic cleansing and displacing hundreds of thousands 
of the people, were committed by Serbia in response to attacks by the separatist Kosovo Liberation 
Army.181 Therefore, the U.N. passed 1244 Resolution, which called for an international security 
presence in Kosovo that would help facilitate self-governance and the need for a final status.182 In 
2001, the Provisional Institutions of Self Government were created, and later in 2005, the only 
doable solution was found to be independence of Kosovo after many failed attempts of 
negotiations.183 Thus, the Kosovo Parliament, in 2008, declared independence and sovereignty of 
Kosovo through a unilateral declaration of independence.184 In 2008, the General Assembly passed 
a resolution, based on Serbia’s request, to consult the International Court of Justice on whether the 
unilateral declaration of independence of Kosovo adopted in 2008 violated international law.185 The 
court in its advisory opinion held that the declaration of independence of Kosovo did not violate 
international law.186 However, since 2006, Serbia adopted a constitutional amendment, which 
recognizes Kosovo as an autonomous province of Serbia.187  

 
2. Kosovo's Fulfillment of the Classic Criteria 

Kosovo seems to meet the first two requirements for statehood in Montevideo, permanent 
population, and defined territory. However, it seems that Kosovo does not meet the other two 
requirements, effective government, and the capacity to conduct foreign relations. While having an 
effective government does not require a state to have a specific form, but a state has at least to meet 
some standards like having a government that is able to execute its obligations.188 To be effective, a 
government has to establish basic institutions, be able to maintain law and order, and be capable of 
entering into relations with other states.189 

Reports by the U.N. and the European Union(EU) show that there is great progress in the 
process of institution-building, and that Kosovo succeeded in establishing some institutions that are 
necessary for a government such as police forces.190 However, other institutions including law and 
order and monetary policy have not been established yet and still in the competence of the 
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international representatives.191 In fact, Kosovo relies on the NATO soldiers and law enforcement 
personnel.192 Moreover, Kosovo's capacity to conduct foreign relations seems to be partial, and the 
final authority of the international security presence in civil and military matters is recognized by 
the constitution.193 Thus, Kosovo does not seem to meet the criteria in Montevideo.  

 
3. The New Criteria in the Current International Practice  

Even though Kosovo did not fully meet the classic criteria, it was declared independent and 
recognized by many countries around the world, including the United Kingdom and the United 
States of America.194 Some factors have been seen in the case of Kosovo that supported its claim of 
statehood. These circumstances are not solely found in the case of Kosovo, but similar ones are 
found in other cases like the cases of Bangladesh, Bosnia Herzegovina and Timor-Leste.195 Some 
scholars argue that factors beyond the classic criteria made Kosovo’s claim for statehood 
meaningful and accepted, leading to its independence.196 Some of these factors are the human rights 
violations committed against Kosovars, the collapse of the Socialist Federal Republic of 
Yugoslavia, failure of negotiations with Serbia, the involvement of the international community in 
Kosovo. Additional considerations have played a role in Kosovo’s independence; a comprehensive 
framework for independence including having an institution-building plan, and its commitment to 
the protection of human rights.197  

In fact, Russia used the case of Kosovo to argue for the independence of Abkhazia from 
Georgia. It relied on similar factors to those in Kosovo's case like human rights violations, 
international involvement, and the lack of other solutions but independence.198  

 
4. The New Criteria Applied to the Case of Palestine  

 Despite the uniqueness of the circumstances in Kosovo’s case, there are some similarities 
that might make Kosovo’s experience useful and probably a precedent for Palestine. Kosovo was 
recognized as a state without fully meeting the criteria in Montevideo. Palestine’s statehood should 
be determined similarly. 

One of the similarities between the cases of Palestine and Kosovo is the involvement of the 
international community. The international community has been involved in the Palestine-Israel 
conflict for a long time. As a matter of fact, 131 U.N. resolutions have been passed in this regard, 
some of which recognized Palestine’s territory, the right of Palestinians to self-determination, the 
right of Palestinian refugees to return, and the illegality of Israeli settlements.199  

Second is a recognized right to self-determination. The right of the Palestinian people to 
self-determination has been widely recognized by the international community. In 1947, the U.N. 
181 Resolution called for the partition of Mandate Palestine and recognized the Palestinians’ right 
to self-determination. On the same day the British Mandate expired, Israel unilaterally declared 
independence, relying on the U.N. 181 Resolution.200 This resolution recognized the right to self-
determination for both the Jews and Arabs. Since Israel declared independence unilaterally, 
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Palestine should be able to do the same.201 Moreover, the U.N. 242202 Resolution called for the 
withdrawal of Israel from Palestine's territory, recognizing the right to sovereignty over its territory, 
and Resolution 338203 reaffirmed that. The right to self-determination is also one of the recognized 
rights in the International Covenant on Civil and Political Rights and the International Covenant on 
Economic, Social and Cultural Rights, to which Israel is a party.204 

Third is human rights violations committed by Israel against Palestinians. Israeli settlements 
and apartheid wall in the West Bank, the continuous siege on the Gaza Strip, restrictions on 
movement, and the lack of adjacency between the West Bank, the Gaza Strip, and Jerusalem are 
examples.205 Although Israel is a state member to the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (CAT) and the ICCPR, Palestinian detainees in 
Israeli jails are exposed to torture and inhuman treatment.206 Several human rights organizations 
have documented torture and ill-treatment cases committed by Israeli forces during interrogation. 
Palestinian detainees are subject to being beaten, cursed, threatened, deprived of sleep, placed in 
painful positions, and imprisoned under inhuman conditions.207 They are denied access to basic 
health care, family visits, and therapy.208 Besides the denial of their basic human rights, they are 
also not entitled to due process and fair trial guarantees.209 In addition, administrative detention is 
lawful and has been used to detain thousands of Palestinians for months or years for security 
reasons without being tried.210  

Since 2000, more than forty Palestinian journalists have been killed while doing their job by 
the Israeli forces .211 In 2022, Shereen Abu-Aqlah was shot dead by the Israeli forces while covering 
the news in Jenin camp in the West Bank.212 Before the assassination of Shereen, her colleague, Ali 
Samouri, was shot and injured while also doing his job.213 Both, Shereeen and Ali, were wearing 
their protective gear, which identified them as press workers.214 The killing of journalists violates 
international humanitarian law, most of which have been identified as customary international 
law.215  

Amnesty International has reported that Israel is committing a crime against humanity, 
apartheid, against Palestinians whether they reside in Israel or the Palestinian territory.216 
Amnesty’s investigations show that human rights violations, including unlawful killings, massive 
seizure of lands and property, denial for citizenship, and restrictions on movement, are committed 
by Israel, establishing a system of oppression and domination.217  

Fourth is the deadlocked negotiations. Palestine is committed in good faith to negotiating 
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with Israel, which was emphasized in the 1988 Declaration of Independence and Palestine’s 
application for U.N. membership in 2011.218 However, negotiations between Palestine and Israel 
seem to be out of the question at this point. Grave human rights violations, Trump’s plan, keeping 
Gaza under siege, refusing to apply the fourth Geneva Convention to the occupied territories 
frustrate any negotiations attempts. 

 Israel exploits more than 85% of the lands of Mandate Palestine even though Jews could 
only exploit not more than 6.2% at the time of the Mandate.219 Israel plans to annex more than 30% 
of the West Bank to Israel,220 while it exploits 76 percent of the lands in Area C.221 Thus, 
Palestine’s president has declared that Palestine is no longer a party to the Oslo Accords.222 While 
this declaration was symbolic and very late, negotiations between Palestine and Israel have failed a 
long time ago, probably since 2010.223 In the meantime, Israel continues to violate international law 
by building more settlements in the West Bank despite the U.N. Security Council 2334 Resolution, 
which declared the Israeli settlements in the West Bank a “flagrant violation” of international 
law.224  

Trump’s plan frustrated the last hope for negotiations between the two parties. The plan 
aimed to annex 30 percent of the West Bank to Israel by annexing most of the Israeli settlements to 
Israel and swapping some lands between Palestine and Israel.225 This plan was strongly rejected by 
Palestine and the international community, which has established pre-1967 borders to be the 
territory of Palestine. Thus, negotiations between Palestine and Israel seem unfeasible anymore. 

Moreover, in 2011, Palestine launched a similar plan to Kosovo’s by relying on building 
institutions to establish a de facto Palestinian State. This plan specifically aimed to building enough 
institutions for a functioning government. A U.N. report stated that the Palestinian government is 
sufficient for a functioning government.226 Palestine also ratified many human rights treaties to 
show its interest in the protection of human rights and willingness to comply with international 
human rights law. 

The case of Kosovo has been seen as a unique case that cannot serve as a precedent, but 
there are many similar factors between the case of Kosovo and the case of Palestine. If these factors 
have helped Kosovo become a state and be recognized by western countries, the same countries that 
refuse to recognize Palestine as state, these factors must also be considered in the case of Palestine. 
In fact, some scholars have interpreted the case of Kosovo to be a successful example of remedial 
secession, which is a right that has not been recognized. In the case of Palestine, the right to self-
determination, for a people under oppression, is a widely recognized right in international law.  

The cases of Kosovo and Bosnia, among others, show that the current international practice 
seems to indicate that states consider other factors rather than only the classic criteria in 
Montevideo when determining their recognition and/or support for independence of a new state. 
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CONCLUSION 

 There are two common statehood theories under international law: the declaratory and 
constitutive theories. The declaratory theory uses the criteria in the Montevideo Convention, a 
permanent population, defined territory, effective government, and the government’s ability to 
conduct foreign relations, to examine whether an entity qualifies to be a state. The constitutive 
theory, however, uses recognition for such an examination.  
 Palestine qualifies as a state under the declaratory theory because it has a permanent 
population that resides on its territory while also having a government that exercises some powers 
including international relations. Palestine does not fully meet the criteria, but because it is under 
belligerent occupation, the powers that Palestine can exercise are enough for a statehood status. As 
for the constitutive theory, Palestine has been recognized by two-thirds of the states, meeting the 
primary requirement of the constitutive theory.  
 Montevideo sets criteria for statehood that are, indeed, necessary for a state. However, 
whether these criteria are applied strictly or broadly, and whether these criteria are valuable without 
recognition, the declaratory theory is unable to explain the current international practice. The 
constitutive theory, on the other hand, focuses on recognition without specifying the number of 
states that need to recognize an entity to be a state or explaining how recognition without 
effectiveness can establish a state.  

Effectiveness and recognition are both, to some degree, needed. However, other 
considerations, as current international practice shows, can mitigate the lack of fulfillment. States, 
nowadays, take into consideration factors like human rights violations committed on the territory of 
the entity, the international involvement in the case, the lack of solutions other than independence, 
the existence of a statehood strategy implemented by an entity like institution-building, and the 
entity’s commitment to the protection of human rights and willingness to comply with international 
law.  

Because Palestine meets these factors or new criteria, this should mitigate any deficiency of 
fulfillment required for a statehood status in the case of Palestine. This is especially helpful because 
of the complexity of the facts and the law in the case of Palestine.  
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APPENDIX A 

A map indicates areas A, B, and C of the West Bank as divided based on the Oslo Accords. From: 
https://www.un.org/unispal/west-bank-area-c-ocha-map/ 
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